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Meet Your Facilitator

Martha consults and trains nationally on Title IX and
student conduct and has previously served as a
technical trainer for Department of Justice VAWA
campus grantees. Martha is a former President of
the Association for Student Conduct
Administration, has been a faculty member for
ASCA's Gehring Academy, and was part of the core
team that developed ASCA’s Sexual

Misconduct Institute. A student conduct professional
for over 20 years, Martha is also a former dean of
students and has extensive experience in residence
life, behavior intervention, emergency services,
orientation, leadership, and working with

student organizations.
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Title IX

Overview of r

O
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Title IX of the Education Amendments Act of 1972

"No person in the United States shall, on the basis of sex, be excluded from participation in,
be denied the benefits of, cr be subjected to discrimination under any education program or

activity receiving Federai financial assistance.” 20 U.S.C. 8 1681 (1972).
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The Department of
Education

promulgated
regulations that went
into effect August 14,
2020.

These regulations
limited the scope of
Title IX to a very
specific set of cases
that must meet a new
definition of sexual
harassment and
jurisdictional
requirements.

If a case meets all the
required elements,
then it will proceed

under the Title IX
grievance process,
which includes a live
hearing.




Overview of the Title IX Requirements
as of August 14,

Type of Conduct
Covered

Places of Conduct

Covered

« Campus

Program,
Activity, Building,
and

e Inthe Uinad
States

2
AN

Recuirad identity

« Complainantis a

member of the
community, and

« Control over

Respondent

Title IX
Procedures

Required
Response:

Title IX
Procedures
Including a Live
Hearing
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Conduct Falling

Outside the $6
Scope of Title IX

Sexual
harassment

» Apply other institutional 3

policies and procedures
» Ensure that those policies and %
procedures are compliant wi N\ @ &

VAWA/Clery, other intersecti _
federal and state laws $ severe or

?\ only
X
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Procedural Requirements for Inve
o
,\\

stigations

=

Notice to both Equal opportunity to An adV|so rltten notification Opportunity to Report summarizing
parties present evidence choj of meetings, etc., and  review all evidence, relevant evidence and
Q\ sufficient time to and 10 days to 10 day review of report
prepare submit a written prior to hearing

0 response to the

$ evidence prior to

completion of the

?\ report

X
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Hearing Technology: Requirements
and Consideratio'5

If hearings cannot be in person, or if son'ecne chooses to participate
remotely, must have a remote participauon platform available.

Audio-Visual

All hearings must be recorded. _
Audio Only

Participants must be able to The parties with the decision maker(s)
communicate during the hearing The parties with their advisors
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Either party 1.as the right to file an appeal,
which i< re 1evved by an annually trained appeal
reade r, wt 0 does not have any other role in the
procas.. Only decisions reached through a
hecring can be appealed and must be

s Jlbmitted in writing within 48 hours of the
written determination regarding responsibility.

QUESTION: If a party did not attend
the hearing, can they appeal?
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Grounds for Appeal O$%

Regulatory Requirements ,Q

Procedural irregularity that affected Qcome;
New evidence that was not reaso available when the
determination of responsibilityWashade that could affect

the outcome;

The Title IX Coordinato &stigator, or decision-maker
had a general or speci nflict of interest or bias against

the Complainant g@spondent that affected the outcome.

g
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Grounds S
Where procedural r previously
for unavailable relevgx vidence could

ignificantly i the outcome of a
Appeal - Sereanty

case ofr, \
XU LA where #)ction is substantially
POI |Cy d@p tionate to the findings.

N
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Review the inform;ﬁ} rovided by
Complainant ar% espondent and
determine wh&t{ it contains
Was an sufficien ation concerning the
grounds @esappeal and the reasons
rela tothose grounds
appeal gg\ :

fl IEd? ﬁ step is not to decide the merits

of the appeal, but to identify the

| ;0 nature and scope of the issues to be
?\ addressed.



Q-
What Does This Mean? \/\5
O

* You are reviewing the appeal fo@
says, not how it is said. \

°* You are identifying what t
went wrong in the proc

party has identified n ormation and
IF the party has agticutated that what went '

wrong or what , if true, would have
led to a differe@utcome.
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Eva I uati ng Procedural, or

Bias/Conflict of

Appea|s Interest

Error

New Informatien, and

Unknown at the time
Reasonably unavailable
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®* \What constitutes bias?

* The investigator was biased
against me because...

* The investigator was biased
against
(complainants/respondents
generally) because . ..
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Allegations for Bias S
o5
\
N

“Pro-victim bias does not equate to@S@\v‘:ale bias.”
-Doe;/sﬁée ity of Colorado

Anti-violence bias does not\ te to anti-male bias.

O
&
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Allegations of Bias as the Basi%for
o
N\

Appeal

An allegation of bias without
factual support “no longer Q
passes muster”.

-Doe v. University of Colo@)@
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Procedural Error Oéﬁ?

There was a procedural error in the process that materially

affected the outcome.

* Someone was not interview
* | was not allowed to cros mine the complainant
« Burden was put ontisr%to prove consent

D
?\
Cﬁa
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'i' Repres@%on

Parties \S\\O
Cannot be e %
Denied a ol Discovery
Process You \Q@Q\
Don't Offer QQ‘
?\$ D Subpoena / compel
CQQ\ | withesses
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Sometimes Institutions Do the \&ﬁgng Thing

O
< M%&bg deadlines for
iding materials

< Misunderstanding of
affirmative consent

< Errors at a hearing



New
Information

* |sitreally new?

0"
* Ifitis new, would it change Q‘

the findings/outcome
\QQ/

AN

* Who investigates or QQ\
authenticates new$
information? ?\

e Timeline 0
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New Evidence: What Would Yeu Do?
4
Evid l‘gﬁprovided
\/v%}h the appeal

Y
% <
Appeal states there is How do you know it is
new evidence... . new?

\_ Y,
~ R
It is new but is it relevant

?‘ and reliable?
OQ‘
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Evidence$%

O
» Direct <O

° Cir@\ﬂstantial

Raracter
&
@
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Evidence - Knowing What to Consider

O

Drunk vs. Intoxicated Languae‘;a\a}?ﬁ
vs. Incapacitated Clarity@yd consistency of application

Who has to prove @Q\
N

consent?

Know the Ianguaéﬁ&our policy

X






Appeals Panels
That Exceed
Their Authority

e Stay in your lane
e How do you know

e How to correct



Adjusting Sanctions
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You've Ident¢ified the
Proble%O hat Now?
v

\%

The pgges will receive written decision regarding

peal describing the results of the appeal
and the rationale for each result. If an appeal is
denied, the matter shall be considered final. If the
appeal is granted, there are several options for

proceeding.
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O pt |IONS Return the matter to the or@%decmon

when an maker
: * Appropriate whe Ne is new evidence to
appeal is consider
gra nted Refer the @ ack for a new hearing with a
new deci Ig%)‘naker

2% iate in matters of bias or procedural

peIIate reviewer adjusts sanction
$Q * Appellate reviewers should only adjust
\J

sanctions if they meet the disproportionate
criteria
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Documenting the Appeal De%sjon
P

° Policy and Procedure ¢ Outco@
* Rights °®0ﬁiﬂcation
* How notified ecision

« Step-by-step process * Record-keeping
« Communications ® « Office of record

o
 Who decides e Rationale
&

X
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©Grand River Solutions, Inc., 2022.
Copyrighted material. Express permission
to post training materials for those who
attended a training provided by Grand River
Solutions is Z%ranted to comply with 34
C.F.R. §8 106. 5(b)(10)(§i)(D). These training
materials are intendead for use by licensees
only. Use of this material for any other
reason without permission is prohibited.





